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Abstract

Based on the general principles of contract law, including the necessity
of performing obligations and the binding force of contracts, the parties
are assumed to fulfill their commitments only if they carry out all
contractual obligations and conditions according to the agreed quantity
and quality. Consequently, any defects, flaws, or incompleteness in the
contract grant the other party the right to invoke the remedies for breach
of obligation. Regarding the obligee's right to invoke breach remedies,
there are two approaches within legal systems. In the classical
approach, all contractual obligations and conditions have equal
importance, allowing the obligee to use the failure to fulfill certain
minor and ancillary conditions as grounds for terminating the contract
or resorting to other remedies. In the newer approach, exemplified by
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the 2016 amendments to the French Civil Code, the obligee's right to
rely on breach remedies is determined in proportion to the scope and
impact of the breach. For instance, resorting to specific performance is
conditioned on the good faith of the obligee and the avoidance of
imposing excessive costs on the obligor, or contract termination is only
available in the case of a serious and significant breach. This approach
ties the obligee's right to invoke breach remedies to factors such as
circumstances, the intent of the parties, the seriousness of the obligor's
breach, and its effect on the obligee's expected interests.

One area where the moderation of the obligee’s right to use breach
remedies has been considered is the assumption of substantial
performance by the obligor. substantial performance exists when the
main part of the contract, which secures the obligee's primary benefits
from the contract, is executed in good faith by the obligor, and the
incompleteness of the contract is solely due to minor deficiencies in the
work or minor non-conformities of the delivered goods or services with
the terms of the contract, provided that two other important conditions
are also met. First, the deficiencies or incompleteness of the contract do
not affect the expected interests of the obligee, and second, these
deficiencies can be reasonably compensated by paying an amount of
money as damages or reducing the contract price. The theory of
substantial performance, as proposed in common law, constitutes an
exception to the principle of the necessity of fully executing contracts.
This theory posits that with the substantial performance of the contract,
that part of the contract is executed, and there remains the possibility of
claiming damages or reducing the contract price for the deficiencies,
thereby moderating the primary remedy for breach of obligation in
common law, namely contract termination. This theory aligns with the
moderation of breach remedies in civil law systems; in such systems,
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under relatively similar conditions to substantial performance, the
possibility of resorting to the primary remedies for breach of
obligations, which involve the obligation to specific performance of the
contract and then the right to terminate, is limited.

In previous studies, efforts have been made to moderate the traditional
structure of breach remedies in Iranian law, such as the possibility of
preliminary termination or the prevention of abuse of rights; however,
this research seeks to answer the question of whether, within the
framework of Iranian law, it is also possible to acknowledge the
moderation of the obligee's powers when resorting to breach remedies
in cases of substantial performance of the contract or whether it must
be believed that any level of breach of obligation completely gives
freedom to the obligee to utilize remedies. In this regard, while
discussing the theoretical foundations, practical aspects and the
interests of the obligee should be considered alongside the imperative
of not harming the obligor in good faith. To answer these questions, a
preliminary discussion regarding the principle of the necessity of
complete contract execution has been conducted, followed by
exceptions and the moderation of the obligee's right in comparative law.
Finally, the foundations of the two approaches—non-acceptance of the
theory of essential performance and acceptance of it for final
arbitration—have been analyzed.

This research, using a descriptive-analytical and comparative law
method, analyzes the feasibility of its acceptance in the Iranian legal
system. The conclusion is that, based on the principle of good faith and
the analysis of the parties’ intentions, such approach can be accepted in
Iranian law.
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Cases, Materials and Text on Contract Law, (Oxford: Hart Publishing, 2017), p. 972
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Connell v. Higgins, 170 Cal. 541, 150 Pac. 769, 775 (1915):

“Substantial performance means that there has been no willful departure from the

terms of the contract, and no omission of any of its essential parts, and that the

contractor has in good faith performed all of its substantive terms.”
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Eisenberg, Melvin A., Foundational principles of contract law, New York: Oxford

University Press, 2018, p. 698
L. ’exécution forcée en nature de I’obligation

fRose-Noélle Schiitz, “Le nouveau droit francais des contrats”, Le Recueil de travaux

juridiques, PUSEK, Kaslik, 2017, p. 745
Hugh Beale, Bénédicte Fauvarque-Cosson ,Jacobien Rutgers and Stefan Vogenauer,
Cases, Materials and Text on Contract Law, (Oxford: Hart Publishing, 2017), p. 904
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vArticle 1221: Le créancier d'une obligation peut, aprés mise en demeure, en

poursuivre I'exécution en nature sauf si cette exécution est impossible ou s'il existe
une disproportion manifeste entre son codit pour le débiteur de bonne foi et son intérét
pour le créancier.
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fBasil S Markesinis, Hannes Unberath and Angus Johnston, The German Law of

Contract; A Comparative Treatise, (Oregon: Hart Publishing, 2006), p. 413
sSchiitz, Rose-Noélle, “Le nouveau droit francais des contrats”, Le Recueil de

travaux juridiques, PUSEK, Kaslik, 2017, p. 746
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L’inexécution suffisamment grave
Y‘Attendu que la gravité du comportement d'une partie & un contrat peut justifier que

l'autre partie y mette fin de fagon unilatérale a ses risques et perils”
vLa résolution abusive

fTerré, Francois, Simler, Philippe, Lequette, Yves, Chénedé, Francois, Droit civil;

Les obligations, (Paris: Dalloz, 2019), p. 869
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sTerré, Francois, Simler, Philippe, Lequette, Yves, Chénedé, Francois, Droit civil;

Les obligations, (Paris: Dalloz, 2019), p. 873
Ja résolution partielle



VEE Oln) | £9 0l | VY Tl | o sea g a3 ook aalihiad | VoS

Slaav e 53 558 OT b b slsyl 3 ol sl arl 4 el Il bl 5 il o itgmse
oS SNOT bl o8 Lo 2 0 g 3131 3 4o s 5 gy 51 LaolSsls 33 (5 s
LBl sl S SOl odd ) ae syl 5 b 4T b ek ol dgn SoiS
S e Ty I (o35 )13 el e SVl sl
Sl 4 slzal s digaze Sllast| dials (g 3lus gdous 53 auil p Bai> 5,54,
23 5 5y ol sl &l 55 Vel plls 5,05 b ser dge o8 glal o]
MK 56 i b (63,0 5y o o 53l ol Cu 45 55 Y018 Ul Sl-Dls
potie 1 313 ol Ly 53wty oS dgal Sl AR paghe ST L (s pmil
Ciles 3l oslizule gu 35l 0T ulol g Sl 03 S aST SMolrs Lod 55 9 s s
Coloo Cupmam Shls dgaie 51 o5t 5 dad god dldgmie & 1) Lge 2k glal
ol ol ol dgate G gl Jod BB JSKaa sls)l 3 odes ide a5 (65l ge 55 . LS s
Gladge Lah b Ol slzul 4 48 3 55 0515 dugaze 4 OGI I B3, e s ol
(ol med TS izt 1) alal 3 el el Ol LB Jg e b &S S
wuu_;\ﬂ\66,2;,“;,_))}14,4{};\;,\}wu!‘s\ﬂ\u@;,g.u\}:d“lf;l;
ém;ti;l;)t;UL,&*4,.(.\)5“5\?4,.m@w‘ubdw,w\;w}y@u
CSMCW.MJ&@Q‘KLS\_”Q)M&&‘Jﬁ@&\jdco'\-
b m 6Ty 1 IVl il 313513 3hs 2lS7 5 ke (S5 Domil 4
3,13 cwlal godas ol o1 &S Glddgate (e Jool Gb S 5 55 Al g Lias O
Sl 5 4 a5 g b ST G 1) 313,515 Wl 5 gl 03,8 ali | ) Lol s
TS (ol 0T JolS (ol cdgaie a0 oosss

\Terré, Francois, Simler, Philippe, Lequette, Yves, Chénedé, Francois, Droit civil;
Les obligations, (Paris: Dalloz, 2019), p. 878

vLa réfaction

»Schiitz, Rose-Noélle, “Le nouveau droit francais des contrats”, Le Recueil de

travaux juridiques, PUSEK, Kaslik, 2017, p. 752
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VA party may terminate the contract if the other party's non-performance is

fundamental.”
yUnidroit principles of commercial contracts (commentary), Rome: International

Institute for the Unification of Private Law, 2016, p. 254
Daugherty v. Bruce Realty & Development, Inc,. 892 S.W.2d 332

L inexécution suffisamment grave

aMonateri, Pier Giuseppe, Comparative Contract Law, Northampton: Edward Elgar
Publishing Limited, 2017, p. 151
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