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1. Introduction

Jus cogens, as a super-norm in the normative hierarchy of
international law, has always been associated with a certain ambiguity
in its definition and recognition, primarily due to its inextricable link
with fundamental moral principles. In the conventional law and case
law, it is not explicitly defined; instead, there are only general criteria
for identifying this norm and imposing restrictions on the will of states
and other subjects of international law. The identification of a rule as
a peremptory norm seems to hinge primarily on the selection of a
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theoretical justification—should it be natural law theory, public order
theory, or customary international law? Moreover, the question of
methodology persists: Is there a specific and novel methodological
approach for identifying peremptory norms? Or does this concern fall
within a realm where recognition is based on the relevant values in an
intuitive and clear manner?

These questions do not yield easy answers, given the importance and
complexity of the topic. It is also challenging to derive a clear and
coherent guide from existing state practices in this regard. However,
it is evident that the interaction between the two subsidiary sources of
international law (i.e., the doctrine and the case law) will be
productive, as the ideas and guidelines generated by one can be
assessed against the criteria of the other. In this respect, the present
study aimed to examine the criteria for identifying peremptory norms
of international law (jus cogens) by examining the draft approved in
2022 by the International Law Commission (ILC) regarding their
identification and legal effects, alongside relevant international case
law and doctrines. The central question is whether these criteria need
to be substantiated or the inherent significance of a rule is sufficient
for it to be deemed peremptory?

2. Literature Review

In Persian-language legal literature, there are several studies about jus
cogens or peremptory norms. The notable studies include: “The
Foundations and Legal Nature of Jus Cogens From the Perspective of
the International Law Commission” (Golchin & Mousazadeh, 2022)
and “The Obligation Not to Render Aid or Assistance in Maintaining
a Situation Created by the Breach of a Peremptory Norm of General
International Law (Momtaz et al., 2018). Much of the relevant
literature examines different aspects of jus cogens in international law.
What distinguishes the present study from previous research,
however, is its focus on the criteria for identifying jus cogens. It does
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so by drawing on the most recent developments in international law,
particularly those reflected in the ILC’s 2022 draft conclusions.

3. Materials and Methods

The current research used a descriptive—analytical methodology. The
data was collected through library research, including credible online
sources.

4. Results and Discussion

According to the research findings, the relevant criteria must be
established in each individual case, and that the inherent significance
of a rule, by itself, does not confer peremptory status upon it. In fact,
any intuitive or impressionistic identification of jus cogens is
rejected—both by the ILC and the international case law. This is why
international courts rely on a broad range of tools and evidence to
determine the existence of jus cogens, including official statements
and legal views of states, diplomatic correspondence, national
constitutions, administrative and judicial decisions at both national
and international levels, treaty provisions, acts and documents issued
by international organizations, and the writings of distinguished
international jurists. All these sources are used allegorically rather
than exhaustively. It should also be noted that, in the ILC’s view, even
subsidiary means of identifying jus cogens—such as the doctrine of
leading jurists—are not diminished in importance due to their
subsidiary character. Rather, their value lies in their facilitative role in
the identification, or more precisely the “proof,” of the existence of a
peremptory rule.

5. Conclusion

The study focused on the ILC’s draft and the views expressed in its
commentary, as well as the opinions of scholars and international
jurists. Although the draft does not entirely dispel the ambiguity
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surrounding jus cogens and the methods for identifying such norms in
international law, it has significantly reduced these uncertainties by
providing both primary and secondary tools for identifying jus cogens.
Therefore, the ILC’s draft constitutes a forward-looking and
constructive document on the criteria for recognizing jus cogens.

Keywords: Jus Cogens, International Law Commission,
Identification Criteria, Customary International Law, General
Principles of Law.
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3. Very Large and Representative Majority.
4. “Conclusion 7:

International Community of States as a Whole

1.(..)

2. Acceptance and Recognition by a Very Large and Representative Majority of
States is Required for the Identification of a Norm as a Peremptory”.

5. International Law commission, Draft Conclusions on Identification and Legal
Consequences of Peremptory Norms of General International Law (Jus Cogens), with
Commentaries, 2022, A/77/10, p.40

6. Ibid., p.29.
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1. Conclusion 8: Evidence of Acceptance and Recognition

1.(...)

2. Forms of evidence include but not limited to: public statements made on behalf of
states, official publications, government legal opinions, diplomatic correspondence,
constitutional provisions, legislative and administrative acts, decisions of national
courts, treaty provisions, resolutions adopted by an international organization, or at an
intergovernmental conference, and other conduct of states.

2. Any Materials Capable of Expressing or Reflecting the Views of States.

3. International Law Commission, Draft Conclusions on Identification and Legal
Consequences of Peremptory Norms of General International Law (Jus Cogens), with
Commentaries, A/77/10, (2022), p.41.
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1. Questions Relating to Obligation to Prosecute or Extradite, (Belgium v. Senegal),
judgment, I.C.J., Report 2012, p.457, para.99.

2. Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa), notwithstanding Security Council Resolution 276
(1970), Advisory Opinion, I.C.J. Reports, 1971, p.16.

3. Prosecutor v. delalic, et al., Case No. IT-96-21-T, Judgment of 16 November 1998,
Trial Chamber, ICTY, para. 45 4¢ Prosecutor v. Anto furundzija (Case No. IT-95-
17/1-T, Judgment of 10 December 1998, Trial Chamber, Judicial Reports 1998, Vol.
1, p. 563, at p. 144.

4. Subsidiary Means.

5. “Conclusion 9: Subsidiary Means for the Determination of the Peremptory
Character of Norms of General International Law:



VEed e ] oyl | YWoyen | s G agh cele anlihad | YOS

WS oo sl b1l p et oS 43S LS 030 (25 oy ) e 42|
(el Bt ool 6 b Wl a2l & Lol () S Cnlinn 4 B
5l BT b gl plyo T ool oK olulis wigy dil g oo bl diidey S 0T (oo
@&c’»@\wu skie & el ol mrl e (6 g S LaSL &S 1T alex
SIS 52 (61 S Olrd (61 et Sl 0 szl D1y 0 o T 0o & O ey
Ao Gt ola)l o sy s o lal O VU 53 48T Sl Mo 555 3" 25 s ol
ol ale 175 ST ) ass s Lk Gais oK eT o sls 5 ) SlusYl ands 5
RELCIW IR PV
spn ol ol sba S sl Ml Ol 51 (Jsh ) o b 4 esle 2 )
O gneaS 35 48 4 Coanl pl 5 ool Ml 218 5lg pl Cnenl 1 ST oS
Glasl 5 Conl doze Jlo Olojle 5La5 oS5 Ol s &S e 13,05 (sls LYs
Sl (ages paze 5 Sl Glisd o) Objle O, o ki Law g OT
T s gn g ple o Slo b Ml (L8 o 0 5 Ols pmes i o0
GST 2 (Ol s G o el ool Ol giew odels & Slalis &S Sl ks 1

andd 53 Ol Gly Al Ll a5 CanS 5yl el o B gt g 53 OT S o

1. Decisions of International Courts and Tribunals, in Particular of the International
Court of Justice, Are a Subsidiary Means for Determining the Peremptory Character
of Norms of General International Law, Regard May also be Had, as Appropriate, to
Decisions of National Courts.

2. The Works of Expert Bodies Established by States or International Organizations
and the Teachings of the Most Highly Qualified Publicists of the Various Nations May
also Serve as Subsidiary Means for Determining the Peremptory Character of Norms
of General International Law”.

1. Al-Adsani v. the United Kingdom, Application No. 35763/97, Judgment of 21
November 2001, Grand Chamber, European Court of Human Rights, Reports of
Judgments and Decisions 2001-XI, para.30.

2. Garcia Lucero, et al., v. Chile, Judgment 28 August 2013, Inter-American Court of
Human Rights, Series C, No. 267, paras.123-124.

3. International Law Commission, (2022), op. cit., p.45.
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1. Questions Relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal), op. cit.

2. International Law Commission (2022), op. cit., p. 47.

3. Lex Ferenda.

4. Lex Lata.
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1. See Canada Statement, United Nation General Assembly, Official Records,
A/C.6/71/SR.27, Seventy-first session, 5 December 2016, para.9.
2. Ibid. p.38.
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