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Abstract

The concept of area—referring to length, width, and depth—plays a
critical role in the implementation of gisas (retribution) for bodily
injuries under Islamic criminal law. This concept is specifically
addressed in the Book of Qisas in the Islamic Penal Code. Article 394
of the Code stipulates the necessity of maintaining equality in the
length and width of injuries when carrying out gisas. However, strict
adherence to these dimensions can create legal and ethical
complications. For instance, maintaining equal length and width may
result in injury extending to an adjacent limb, thereby effectively

subjecting two limbs to retribution. This would contradict the legal
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principle that gisas must only be executed on the exact same limb that
was harmed.

To address this issue, the legislator has ruled that if the length of the
criminal’s corresponding limb is shorter than that of the injured limb
on the victim, then gisas must not extend to another limb. Instead, the
excess should be compensated through the payment of diya (blood
money). In essence, the law regards the victim’s body as the standard
for determining length and width in gisas, but it considers the depth
of the injury as the core of the crime—the "truth" of the offense—
within the criminal’s body.

This dual approach to the area criterion divides responsibility: the
victim sets the standard for length and width, while the criminal’s
body defines the depth based on the nature of the crime. However, a
review of jurisprudential sources reveals differing opinions on this
matter. In the absence of explicit textual evidence (nass),
interpretations rely heavily on judicial reasoning, particularly from the
Supreme Court, which draws upon general principles in Islamic
jurisprudence and the established rules of gisas.

One of the central principles in criminal justice is the proportionality
of punishment to the degree of criminal responsibility. This means that
the offender should bear punishment proportional to the harm caused,
not based solely on the physical attributes of the victim. From this
perspective, proportionality requires that the criminal—not the
victim—serve as the singular standard for all dimensions: length,
width, and depth. The application of gisas should reflect the ratio of
the victim’s injury to their overall physicality, then apply this ratio
equivalently to the criminal’s body. For example, if a large hand of 50
cm is injured and gisas is carried out on a smaller 30 cm hand—or
vice versa—the punishment fails to meet proportional standards.

Likewise, if 2 cm of a fingernail is cut from the victim, executing
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exactly 2 cm from the criminal may result in removal of the entire
fingernail, depending on its total size. Yet, in such cases, no rule
dictates compensation for the excess or deficiency, indicating
inconsistency.

Thus, adhering to the principle of proportionality would suggest that
gisas must be implemented in a way that reflects the degree of
criminal responsibility, not the physical dimensions of the victim. This
principle, rooted in justice, fairness, and human dignity, necessitates
that the criminal be the sole reference point for determining
proportional retribution across all measurable dimensions.

This study critically examines the ruling of Article 394 of the Islamic
Penal Code, arguing that the insistence on exact equality in length and
width violates both jurisprudential and legal principles. Moreover,
requiring payment of blood money in cases where the criminal’s limb
is shorter than the victim’s effectively imposes an unfair financial
burden and can be interpreted as an infringement upon the property
rights of the offender. In contrast, the legislator’s stance on depth—
where the crime is defined by its essence rather than its exact
dimensions—is considered more consistent with both Islamic
jurisprudence and legal reasoning.

Therefore, this research proposes a revision to Article 394 of the
Islamic Penal Code as follows: “In the execution of retribution for
bodily injury, equality in length, width, and depth must be observed.
This equality shall be calculated and enforced on the criminal based
on the classification of the crime in terms of depth, and the
proportional ratio of the injury’s length and width to the overall area
of the victim’s body.” This amendment would align the
implementation of gisas with both the principle of proportionality and
broader jurisprudential foundations, ensuring a more just and

consistent legal framework.
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