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Abstract

For decades, Iranian criminal law has lacked a uniform approach to
the gquestion of whether crimes committed against common property
are punishable. Instead, two opposing views have consistently been
advanced by jurists and respected judges. According to one view,
since all components of common property belong collectively to all
co-owners, any criminal conduct committed by one of them in relation
to such property lacks a criminal character. This is because
interference with or possession of property—one of the core elements
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of crimes against property and ownership—is regarded as an act
performed within one’s own property.

In contrast, proponents of the opposing view argue that each co-owner
holds a common right over the entirety of the shared property. More
specifically, the dominance or control exercised by one partner over a
specific part of the property does not negate the concurrent dominion
of the other partners over that same part. Accordingly, the element of
“common ownership” is not considered an obstacle to satisfying the
condition of “property belonging to another.”

However, rather than prioritizing adherence to either of these
theoretical approaches, it is arguably more important to focus on a
legislative interpretation grounded in logic and to take into account
the unanimous opinions of the Supreme Court on this issue. In recent
years, some studies have examined the possibility of investigating
crimes against property and ownership in relation to joint property.
Nevertheless, no research has yet sought to: (1) identify the
legislator’s intent in the Islamic Penal Code enacted in 1392 (2013);
(2) consider the unanimous opinion of the Supreme Court concerning
the investigation of the crime of destruction of common property; (3)
evaluate the judicial practice of Tehran Province over the past decade;
and (4) apply these findings specifically to the two crimes under
consideration. Undoubtedly, addressing these aspects constitutes one
of the main innovations of the present study. Moreover, avoiding
purely theoretical discussions and placing maximum emphasis on
judicial opinions are among the defining characteristics of this
research.

Focusing on the judicial practice of Tehran Province over the past
decade, this study seeks to answer the following questions: To what
extent does the judicial practice of Tehran Province comply with the
legislator’s intent regarding the crime of aggressive possession of
common property following the enactment of the Islamic Penal Code
of 1392? To what extent is the judicial practice of the province
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concerning the crime of destruction of common property consistent
with Unanimous Decision No. 10 of the Court of Appeals, dated
07/21/1355?

To address these questions, the study adopts an analytical-descriptive
approach, examining collected judicial opinions to clarify the
performance of the relevant judicial bodies with respect to the
aforementioned crimes.

The findings indicate that the judicial practice of Tehran Province over
the past decade regarding the crime of aggressive possession of
common property by one of the partners is unsatisfactory.
Furthermore, despite the existence of a binding unanimous decision,
judicial practice concerning the crime of destruction of common
property also fails, in some cases, to align with that decision. In other
words, judicial practice in Tehran Province over the past decade has
not taken a decisive step toward resolving the long-standing disputes
surrounding the criminalization of aggressive possession and
destruction of common property by a co-owner.

Undoubtedly, the rigid adherence of criminal courts to a particular
legal doctrine—without a comprehensive evaluation of the
evidentiary and doctrinal foundations of that doctrine—serves only to
undermine the credibility of the judicial system. In this context,
judicial practice in Tehran Province has often emphasized
insufficiently justified grounds for acquittal, such as denying the
realization of the crimes of aggressive possession and destruction on
the basis that the property does not “belong to another,” or stressing
the lack of precise determination of the accused’s share in the
property. At the same time, given the interpretive criterion derived
from the Islamic Penal Code of 1392—according to which the
legislator appears to deny the criminal nature of offenses against
property and ownership only up to the “amount of the offender’s
share”—judicial practice in Tehran Province, based on the examined
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case files, does not fully conform to the legislator’s intent in most
cases concerning the crime of aggressive possession.

Additionally, with respect to the continued validity of Unanimous
Decision No. 10 concerning the realization of the crime of destruction
of common property, inconsistencies between the reviewed judgments
and this decision are evident. Accordingly, the examined judgments
are consistent with the unanimous decision only in a limited number
of cases.

In any event, analyzing the judicial practice of Tehran Province over
the past decade is of particular importance. The adoption of a uniform
approach to the crimes of aggressive possession and destruction of
common property could mark the beginning of an end to the long-
standing disputes in this area. Such disputes, as reflected in
inconsistent judicial rulings, often create a pervasive sense of
inequality among litigants—both plaintiffs and defendants alike.

Keywords: Common Property, Criminal Aggressive Possession,
Criminal Damage, Judicial Procedure of Tehran Province, Islamic
Penal Code.
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