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Abstract

Measures taken by governments during armed conflict to safeguard their
essential interests sometimes cause damages to foreign investors. The
investors thus affected seek remedies in the arbitration tribunals invoking
breach of host government obligations to protect investments. The host
government also usually attempts to assert as defense non-precluded
measures to prove its irresponsibility, or if it proves responsible, justify it by
resorting to circumstances precluding wrongfulness in the customary
international law. But since different courts do not consider the same
requirements to invoke these rules, there is no certainty that the parties to the
lawsuit will be able to invoke them and, as a result, the scope of
government's obligations to protect the foreign investor during the armed
conflict is obscure. To clarify the scope of the host government's obligations
to protect the foreign investor during armed conflicts and balance the
interests of the investor and the host government during the investment
disputes arising from the armed conflict, this article explores the possibility
and requirements of invoking circumstances precluding wrongfulness and
non-precluded measures and the relationship between them.
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3. Muthucumaraswamy Sornarajah, The International Law on Foreign Investment
(United Kingdom: Cambridge University Press, 2010) at 465.

4. James Crawford et al., Foreign Investment Disputes (Netherlands: Kluwer Law
International, 2005) at 1172.
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1. International Law Commission, Commentary to Draft articles on Responsibility
of States for Internationally Wrongful Acts, Yearbook of the International Law
Commission, Vol. 2, (2001), Art. 23.

2. United Nations Secretariat, ‘“Force majeure and Fortuitous Event as
Circumstances Precluding Wrongfulness: Survey of State Practice, International
Judicial Decisions and Doctrine”, Yearbook of the International Law Commission,
Vol. Il, UN Doc A/CN.4/315, (1968), p 70.

3. lbid. p 69.

4. Due to.

5. Crawford.

6. Contribution.

7. Second Report on State Responsibility by Mr. James Crawford Special
Rapporteur, Yearbook of the International Law Commission, Vol. 2(1), UN Doc
A/CN.4/498/Add.1-4, (1999), p. 66.
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1. Muthucumaraswamy Sornarajah, op. cit. at 465.

2. Marco Sassoli, “State Responsibility for Violations of International
Humanitarian Law”, Revue Internationale de la Croix-Rouge, Vol. 84, No. 846,
(2002), p. 415.

3. Myres McDougal & Florentino Feliciano, Law and Minimum World Public
Order: The Legal Regulation of International Coercion (USA: Yale University
Press, 1961) p. 522-523.

4. Frits Kalshoven & Liesheth Zegveld, Constraints on the Waging of War
(Geneva: International Committee of the Red Cross, 2011) at 32-33.
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