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Introduction

This article delves into the distinct roles and implications of indices in
evidence law within civil, criminal, and administrative lawsuits.
While Iranian myths and epics, such as the story of Siavash and the
Prophet Joseph in the Quran, exemplify the use of presumptions and
indices as evidence, there has been limited scholarly focus in Persian
on the differences between these two concepts. This paper aims to
analyze these concepts, clarify their respective functions, and explore
their impact on legal proceedings. Despite the legislative tendency to
conflate indices with presumptions, it is important to recognize that
they hold different positions within the hierarchy of evidence.

Historically, presumptions and indices have served as evidence in
judgments, suggesting their long-standing use in various legal
systems. However, Persian literature lacks an in-depth analysis of how
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these concepts differ from traditional forms of evidence. This article
seeks to fill that gap by exploring the terminologies involved and their
specific applications in lawsuits. Although legislators often pair
indices with presumptions, a distinction exists: indices do not carry
the same weight as presumptions.

Literature Review

In Persian legal literature, numerous books on evidence law explain
the probative value of presumptions. Dr. Nasser Katouzian, for
example, has written articles on the subject in the Journal of Law and
Political Science (Summer 2004, University of Tehran, pp. 125-154).
However, there is little discussion of the distinction between
presumptions and indices, nor an exploration of the probative value of
indices.

Materials and Methods

This study adopts a descriptive-analytical approach and utilizes
library research methods to examine the relevant data. The aim is to
assess the differences between presumptions and indices, analyze their
respective roles in legal proceedings, and discuss how these
differences affect the application of evidence law in practice.

Results and Discussion

Today, judicial decisions—particularly in criminal procedures—often
rely on indices. This widespread use of indices underscores the need
for a deeper theoretical analysis of their function. While many assume
that there is no meaningful difference between indices and
presumptions, it becomes evident that these two concepts differ



v | Fathi | The Role of Indices in Evidence Law: Implications ...

significantly within the law of evidence. Indices are ranked lower than
presumptions in terms of their evidentiary value.

Although legal scholars have paid comparatively little attention to this
distinction, indices have been extensively utilized in practice by
judges and investigators. This practical usage warrants a more
comprehensive theoretical understanding. This article aims to clarify
the position of indices within evidence law, compare them with
presumptions, define indices and their types, and explore their value
at various stages of criminal, civil, and administrative proceedings.

Conclusion

A presumption is generally comprised of two or more indices. Indices
are ranked lower than presumptions in the hierarchy of evidence, and,
like presumptions, they can be categorized into indices of facts and
indices of law. Unlike presumptions—whether rebuttable or
irrebuttable—indices can always be rebutted.

The identification and evaluation of both indices and presumptions
depend heavily on the judge’s experience, intelligence, and expertise
in the relevant field. To protect legitimate rights and freedoms, as well
as uphold the presumption of innocence (a legal principle stating that
every person should be considered innocent until proven guilty), it is
advisable to avoid treating a single index as a presumption. Generally,
a claim should not be proven with only one index but rather through a
combination of two or more indices.

In some cases, such as when the law specifies that certain documents
or business records must be provided as positive evidence, or in family
law cases where a husband's refusal to take a drug test is used as
evidence to support his wife's claims, indices may play a crucial role.
In such scenarios, failure to provide the relevant document or an
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unreasonable justification for not taking the drug test can serve as
indices that influence the court’s decision.

Indices function differently at various stages of legal proceedings. In
criminal cases, indices can justify actions such as arraignment, arrest,
and the issuance of search warrants. However, until an index rises to
the level of a presumption and convinces the judge’s conscience, it
cannot lead to a conviction.

In civil and administrative cases, indices that do not reach the level of
a presumption may establish urgency in issuing provisional orders,
suspending execution, or delaying the enforcement of a judgment.
However, they cannot result in a final judgment convicting the
defendant. It is important to note that legislators have occasionally
misapplied indices and presumptions in legal statutes. Such errors can
impact the fairness and clarity of legal proceedings, highlighting the
need for a more refined understanding of these concepts within the
legal system.
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y Presumption.
y Article 1349-Création Loi 1804-02-07 promulguée le 17 février 1804 Les

présomptions sont des conséquences que la loi ou le magistrat tire d'un fait connu a
un fait inconnu. Voir:
https://www.legifrance.gouv.fr/codes/section_Ic/LEGITEXT000006070721/LEGIS
CTA000006150269/1955-01-07.
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¥ “les présomptions sont des conséquences qu’on tire d’un fait connu pour servir a

faire connaitre la vérité d’un fait incertain”.

rElle n'est pas discriminante, “claire quétand-finet, Les présomptions en droit privé”,

IRJS Editions, (2013), p1.
¥ La présomption de bonne foi.

»Code civil-Article 1402-Version en vigueur depuis le 01 février 1966

Tout bien, meuble ou immeuble, est réputé acquét de communauté si I'on ne prouve
gu'il est propre a I'un des époux par application d'une disposition de la loi.

Si le bien est de ceux qui ne portent pas en eux-mémes preuve ou marque de leur
origine, la propriété personnelle de I'époux, si elle est contestée, devra étre établie par
écrit. A défaut d'inventaire ou autre preuve préconstituée, le juge pourra prendre en
considération tous écrits, notamment titres de famille, registres et papiers
domestiques, ainsi que documents de banque et factures. Il pourra méme admettre la
preuve par témoignage ou présomption, s'il constate qu'un époux a été dans
I'impossibilité matérielle ou morale de se procurer un écrit. \oir:
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000006439420.

#La présomption d’innocence.

yLa présomption de légalité des actes administratifs.

A Voir: Mustapha Mekki, “Charge de la preuve et présomptions légales L’art de
clarifier sans innover”, Droit & Patrimoine, N°. 250, (2015).
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y Praesumptio sumitur de eo quod plerumque fit.
y La présomption légale/Des présomptions établies par la loi/Presumption of

law/Shall Presume.
v La présomption de I'homme (ou plus précisément du juge)/ Presumptions of

Fact/May Presume.
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rarticle 323:A défaut de titre et de possession d'état, ou si I'enfant a été inscrit, soit

sous de faux noms, soit sans indication du nom de la mere, la preuve de la filiation
peut se faire par témoins. La preuve par témoins ne peut, néanmoins, étre admise que
lorsqu'il existe, soit un commencement de preuve par écrit, soit des présomptions ou
indices assez graves pour en déterminer l'admission. Article 323 (09/01/1993):A
défaut de titre et de possession d'état, ou si I'enfant a été inscrit, soit sous de faux
noms, soit sans indication du nom de la mére, la preuve de la filiation ne peut étre
judiciairement rapportée que s'il existe des présomptions ou indices assez graves pour
en déterminer I'admission. Article 323(01/07/2006)Les actions relatives a la filiation
ne peuvent faire I'objet de renonciation.
https://www.dalloz.fr/documentVersions?productCode=CCIV&docEtig=CODE_CC
IV_ARTI_323&versionld=LEGIARTI000006425155.
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) “pas de présomption légale, sans texte”.

Statuant tant sur le pourvoi principal formé par la société Jige international que sur le
pourvoi incident relevé par la société Depanoto.
y Décision attaquée: Cour d'appel de Poitiers, du 30 janvier 2018.

v Alors que le vendeur professionnel est présumé connaitre les vices de la chose

vendue, la cour d'appel a violé le texte susvisé ;PAR CES MOTIFS :Sur le pourvoi
principal :Le REJETTE.

Cour de cassation - Chambre commerciale,N° de pourvoi: 1814.502, ECLI: FR:
CCASS: 2019: C0O00833, Non publié au bulletin,Solution.
https://www.legifrance.gouv.fr/juri/id/JURITEXT000039419196.

fprincipe d’interprétation stricte
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y Martin Lebeau, De I'interprétation stricte des lois: Essai de méthodologie, These de

doctorat, Pierre-Yves Gautier, Paris 2, (2007), P Résumé.
Y “exceptio est strictissimae interpretationis”.
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